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MINUTES OF STATE BUDGET AND CONTROL BOARD MEETING


April 2, 2009  --  2:00 P. M.
The Budget and Control Board (Board) met at 2:00 p.m. on Thursday, April 2, 2009, in the Governor's conference room in the Wade Hampton Office Building, with the following members in attendance: 
Governor Mark Sanford, Chairman;

Mr. Converse A. Chellis, III, State Treasurer;

Mr. Richard Eckstrom, Comptroller General; and
Senator Hugh K. Leatherman, Sr., Chairman, Senate Finance Committee.
Representative Daniel T. Cooper, Chairman, Ways and Means Committee, participated in the meeting via conference call.

Also attending were Budget and Control Board Executive Director Frank Fusco and Chief of Staff William E. Gunn; General Counsel Edwin E. Evans; Governor’s Deputy Chief Counsel Brandon Gaskins; Deputy State Treasurer Frank Rainwater; Comptroller General’s Chief of Staff Nathan Kaminski, Jr.; Senate Finance Committee Budget Director Mike Shealy; Ways and Means Committee Chief of Staff Beverly Smith; Board Secretary Delbert H. Singleton, Jr., and other Budget and Control Board staff.  

Adoption of Agenda for Budget and Control Board
Upon a motion by Senator Leatherman, seconded by Mr. Chellis, the Board adopted the agenda after amending the agenda to add an item concerning a Department of Commerce lease.

Office of State Budget:  Fiscal Year 2008-09 Budget (Regular Session Item #1)

The Budget and Control Board, at its meeting on March 18, 2009, pursuant to Proviso 80A.11 of the FY 2008-09 Appropriation Act, voted to notify the General Assembly of the need to reduce the rate of expenditure by 2% in order to avoid a year-end deficit and that after the passage of five statewide legislative days, the Board agreed to meet on April 2, 2009, and order a reduction in the rate of expenditure of 2% for the current fiscal year unless the General Assembly took other action to prevent the year-end deficit and the reduction.  The five statewide legislative days ended at the close of business on Wednesday, April 1, 2009, with the General Assembly taking no action to prevent the reduction. 


The FY 2008-09 across-the-board general fund reduction of 2% for all agencies totals $101,894,963.

Governor Sanford stated that across the board cuts are awful.  He said that Senator Leatherman has made a great point on education, but the action the Board is asked to take is contrary to the notion of protecting education.  He said that an across the board cut will mean a $280 million cut to first through twelfth grade and $57 million in cuts to higher education.  He said that this is harmful to the very entities about which there has been a lot of conversation over the last couple of weeks.  He said for that reason he will vote “no” on across the board cuts.


Mr. Eckstrom said that he agreed with Governor Sanford’s statement that across the board cuts are not as preferable as targeted cuts.  He noted that he voted against across the Board cuts at the last meeting.  He stated, however, that the action the Board is being asked to take is to ratify a proviso where the Board is faced with only one option.  He said for that reason if he were to vote in the affirmative it would not be to change his position that across the board cuts should never be taken ahead of targeted cuts.  He said he would be doing so only because there is no other option.  He said the vote is to implement the proviso.


Governor Sanford responded that if the proviso did not go through it would put the Board back in the position of doing across the Board cuts.  He said that if the State is constitutionally mandated to have a balanced budget and a balanced budget is not achieved in this manner then one has to go back to the drawing board to find another way to get there which could include targeted cuts.  Mr. Eckstrom noted that the Board cannot take the action of making targeted cuts.  He asked whether the proviso would return the issue to the General Assembly.  He said the General Assembly has already dealt with the matter.  Mr. Evans stated that the General Assembly has had the opportunity to deal with the matter as required by law.  He stated that the Board’s obligation as required by law is to take the action necessary to avoid the year end deficit.  Mr. Eckstrom asked what the consequences would be if the Board chose not to take that action.  Mr. Evans said that may mean ending the fiscal year with the budget being out of balance unless there is some intervening action that changes that outcome.  


Governor Sanford said that is the curse of the Board in that it allows for the handoff responsibility.  He said that if the General Assembly does not exercise its opportunity to make targeted cuts then that responsibility immediately reverts to the Board which only has the format to make across the board cuts.  He said in that instance responsibility is avoided from a budgetary standpoint.  Mr. Evans said the proviso is mandatory that the Board should take action to avoid the year end deficit.  Governor Sanford stated that the bigger picture is that of avoiding responsibility.  Mr. Evans said that it has created an opportunity to keep the budget in balance during the fiscal year as needed in expedient circumstances and situations.  He said that the process has worked well over time.  Governor Sanford replied that it has worked well in shielding the General Assembly from the option of making targeted cuts or across the board cuts and is handed off to a third entity that makes the budget cut.  Mr. Evans said it is performed to keep the budget in balance even when the General Assembly is not in session and periods of time when the General Assembly is occupied with other matters.  He said that understanding the deliberate and delayed process of the enactment of laws the process has served the State very well in terms of maintaining a balanced budget.


In further discussion, Governor Sanford said that voting no on the item would not set the State in an unbalanced budget scenario.  He said that would happen if the General Assembly elected not to deal with the budget shortfall prior to adjournment.  He asked Mr. Evans whether that was accurate.  Mr. Evans said that the General Assembly during the time that it is in session always has an opportunity to pass a law to change the current budget.


Senator Leatherman asked Mr. Evans whether under the statute if the General Assembly fails to act on the budget shortfall and the matter comes back to the Board whether it is out of the General Assembly’s hands at that point.  Mr. Evans said that he does not know if it would be out of the General Assembly’s hands, but that if the Board follows the mandate of the proviso it is required to take action and the only action available to it is to reduce the rate of expenditure as determined by the Board to be necessary to avoid the year end deficit.  Governor Sanford said that they could vote no and send it back to the General Assembly to deal with prior to the end of the legislative session.  


Mr. Chellis commented that appears that legal advice is being sought and that should be done in executive session.  He said that he is not calling for executive session but that is what everyone should be thinking about.  He said to do otherwise puts the lawyer in a precarious situation because he could answer a question that could do detriment to the State.  Mr. Eckstrom asked whether it was requirement or an option.  Mr. Chellis said that it is an option.  


Upon a motion by Mr. Chellis, seconded by Senator Leatherman, the Board, pursuant to Proviso 80A.11 and the Board’s action on March 18, 2009, a 2% across-the-board general fund reduction for all agencies totaling $101,894,963 except where prohibited by proviso or statute.  Mr. Chellis, Senator Leatherman, and Mr. Cooper voted for the motion.  Governor Sanford voted against the motion.  Mr. Eckstrom abstained from the vote.

Information relating to this matter has been retained in these files and is identified as Exhibit 1.

General Services Division:  Department of Commerce Lease of Capitol Center (Reg. 2)

The Department of Commerce (DOC) requested approval to lease from U.S. REIF/MJW Capitol Center Fee, LLC (Landlord) a total of 35,897 square feet on a portion of the 15th floor and the entire 16th floor at its current location at the Capitol Center building located at 1201 Main Street in Columbia.  Landlord is a Delaware limited liability company with its principal office in Chicago, Illinois.     


DOC’s current lease for 45,962 square feet expires September 30, 2009.  The proposed lease will abate rent from January 1, 2009 on 5,863 square feet vacated by DOC on the 18th floor.  Commerce presently occupies 40,099 square feet and plans to utilize that area until renovations to convert the proposed leased area to a more efficient and open landscape are completed.  DOC will return to Landlord and cease to pay rent on 4,202 square feet upon completion of the renovations.  After renovations are complete, DOC will realize a total reduction in space of 10,065 square feet.  The proposed lease will save DOC approximately $155,772 in the first year of the lease over its current lease agreement. The leased space will accommodate all of the needs of DOC to accomplish its mission.  


The lease term will be seven years commencing immediately upon approval of the lease.  Rent will be $43,824.25 per month or $525,891.05 per year ($14.65 per square foot) fixed for the term of the lease.  


Comparables of similar state agency office space leased in the Columbia area are as follows:
	Lease Date
	Agency/Location
	 Rate 

	8-07
	Health & Human Services

1813 Main St., Suite 3-C
	$14.00

	9-08
	Office of Regulatory Staff

1401 Main St. 8th & 9th floors
	$13.50



	3-07
	Department of Insurance

1201 Main St., 10th floor
	$15.62



The Landlords have committed to renovate and convert the leased space to a more open landscape workspace at their expense.  In the attached garage, 135 parking spaces will be provided at a reduced rate of $78 per space monthly for 27 reserved spaces and $55 per space monthly for 108 unreserved spaced.  Of this cost, $58 for each reserved space and $35 for each unreserved space is included in the rent paid by DOC ($39.60 average), and comprises $1.79 per square foot of the annual rent.  DOC’s employees will pay $20 per month for parking.  The normal monthly rate for parking spaces at this location is $105 per space for reserved parking and $78 per space monthly for unreserved parking.  


Operating cost increases are capped at three percent per year, beginning with the second year.  Assuming operating expenses increase at three percent per year, the maximum rent over the term of the leases is as follows:
	Year
	Date
	Base
	Operating
	Rate/SF
	Rent

	1
	4-1-09
	$6.85
	$7.80
	$14.65
	$525,891.05

	2
	4-1-10 
	$6.85
	$8.03
	$14.88
	$534,147.36

	3
	4-1-11
	$6.85
	$8.27
	$15.12
	$542,762.64

	4
	4-1-12 
	$6.85
	$8.52
	$15.37
	$551,736.89

	5
	4-1-13 
	$6.85
	$8.78
	$15.63
	$561,070.11

	6
	4-1-14 
	$6.85
	$9.04
	$15.89
	$570,403.33

	7
	4-1-15 
	$6.85
	$9.31
	$16.16
	$580,095.52

	
	Total
	
	
	
	$3,866,106.90

	
	Average
	
	
	$15.39
	$552,300.99



DOC has adequate funds for the lease according to a Budget Approval Form submitted March 19, 2009, which also includes a multi-year plan.  Lease payments will be made from a combination of state appropriations, federal funding, grant administration funds and other departmental generated revenue.  The space allocation of the new lease is 20,125 square feet of office space for 135 employees.  The remaining 15,772 square feet is to be utilized for conference rooms, reception areas, copy/fax area, storage, file cabinets, work areas, break room/kitchenette area, computer server room and common areas. 


No option to purchase the property is included in the lease.  The Capitol Center Building was constructed in 1989.  An environmental assessment dated June 16, 2008 recommends no further assessment is necessary. The lease was approved by Joe E. Taylor, Jr. Secretary of Commerce and by Zoran M. Urosevic on behalf of Landlord.  

The lease was approved by the Joint Bond Review Committee at its April 1, 2009 meeting.


Senator Leatherman said that he asked that this be put on the agenda because the Department of Commerce came to the Joint Board Review Committee (JBRC) at its last meeting seeking to get approval of the lease.  He said the JBRC had questions at that time about the lease and carried the item over.  He said that by carrying the item over the JBRC saved the taxpayers $500,000.  He said that he requested that the item be put on the agenda to allow the Department to go ahead and execute the lease.  


Mr. Eckstrom pointed out that there seems to be an inconsistency in the third paragraph of the agenda item worksheet because it indicated that the lease would be for seven years with rent being fixed for the term of the lease, but the table on the next page shows that the rental per square foot escalates 3% a year.  Mr. Roberson said that the reason it is done that way is that a flat rate was proposed but operation and maintenance expenses are typically an add-on setting the base rate for the first year.  He said that the base rate is flat and that operations and maintenance can go up as much as 3% a year.  Mr. Eckstrom said that the way the sentence is written it appears to mean more than that.  He said that should be clarified.  Mr. Roberson stated that when the JBRC approved the item he was instructed to take advantage of any additional savings that could be negotiated.  He said that they have negotiated an additional $306,000 in savings.  


Upon a motion by Senator Leatherman, seconded by Mr. Eckstrom, the Board approved the Department of Commerce’s request for a seven year lease from U.S. REIF/MJW Capitol Center Fee, LLC, of a total of 35,897 square feet on a portion of the 15th floor and the entire 16th floor at its current location at the Capitol Center building located at 1201 Main Street in Columbia.  Rent will be $43,824.25 per month or $525,891.05 per year ($14.65 per square foot) fixed for the term of the lease.
Adjournment

The meeting was adjourned at 2:25 p.m.


[Secretary's Note:  In compliance with Code Section 30-4-80, public notice of and the agenda for this meeting were posted on bulletin boards in the office of the Governor's Press Secretary and in the Press Room, near the Board Secretary's office in the Wade Hampton Building, and in the lobby of the Wade Hampton Office Building at 10:30 a.m. on Wednesday, April 1, 2009.]

